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AMERICAN INSTITUTE OF ACCOUNTANTS

Report of the Special
Committee on International
Double Taxation

Reprinted from the 1933 Year-book of the
American Institute of Accountants

Report of Special Committee on International Double
Taxation
To the Council of the American Institute of Accountants :
Gentlemen : Your special committee on international double taxation, in
submitting this report, would first record the particular development of the
past year in this movement for the elimination of international double taxation
in which it has been cooperating with other organizations. The report then
summarizes briefly the work of your special committee from the time it was
organized to date.
I. The fiscal committee of the League of Nations, in a report dated June 26,
1933, submits to the council of the league a draft convention for the allocation
of business incomes between states for the purpose of taxation. A copy of this
report is attached hereto [filed with secretary], official number C. 399. M. 204.
1933 II. A.*
Briefly summarized, the more important provisions of this draft convention
are as follows:
Article 1:
“An enterprise having its fiscal domicile in one of the contracting states
shall not be taxable in another contracting state except in respect of
income directly derived from sources within its territory and, as such,
allocable, in accordance with the articles of this convention, to a perma
nent establishment situate in such state.
“If a permanent establishment of an enterprise in one state extends its
activities into a second state in which the enterprise has no permanent
establishment, the income derived from such activities shall be allocated
to the permanent establishment in the first state.”
Article 2 provides that the term “business income” as used in this convention
does not include interest, dividends, rents, etc., which are to be covered
by separate laws or agreements.
Article 3:
“If an enterprise with its fiscal domicile in one contracting state has
permanent establishments in other contracting states, there shall be
attributed to each permanent establishment the net business income
which it might be expected to derive if it were an independent enterprise
engaged in the same or similar activities under the same or similar
conditions. Such net income will, in principle, be determined on the
basis of the separate accounts pertaining to such establishment. Subject
to the provisions of this convention, such income shall be taxed in
accordance with the legislation and international agreements of the state
in which such establishment is situated.
“The fiscal authorities of the contracting states shall, when necessary, in
execution of the preceding paragraph, rectify the accounts produced,
notably to correct errors or omissions, or to re-establish the prices or
remunerations entered in the books at the value which would prevail
between independent persons dealing at arm’s length.
“If an establishment does not produce an accounting showing its own
operations, or if the accounting produced does not correspond to the
normal usages of the trade in the country where the establishment is
situated, or if the rectifications provided for in the preceding paragraph
can not be effected, or if the taxpayer agrees, the fiscal authorities may
* Copies of this report can be obtained from the World Peace Foundation, 40 Mt. Vernon
Street, Boston, Massachusetts.
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determine empirically the business income by applying a percentage to
the turnover of that establishment. This percentage is fixed in accord
ance with the nature of the transactions in which the establishment is
engaged and by comparison with the results obtained by similar enter
prises operating in the country.
“If the methods of determination described in the preceding paragraphs
are found to be inapplicable, the net business income of the permanent
establishment may be determined by a computation based on the total
income derived by the enterprise from the activities in which such estab
lishment has participated. This determination is made by applying to
the total income coefficients based on a comparison of gross receipts,
assets, number of hours worked or other appropriate factors, provided
such factors be so selected as to ensure results approaching as closely as
possible to those which would be reflected by a separate accounting.”
Article 4 gives special rules applicable to banking and financial enterprises.
Article 5 provides for adjustment to be made if enterprises under common
ownership have relations different from those which would exist be
tween independent enterprises.
Article 6 provides that a dispute between contracting states as to the inter
pretation or application of the terms of this convention might be referred
to such technical body as the council of the League of Nations might
appoint or that the states could have recourse to arbitral or judicial
procedure which they may select, including reference to the permanent
court of international justice as to any matters within its competence, etc.
The protocol provides that the term “enterprise” includes every form of
undertaking, whether carried on by an individual, partnership, corpo
ration, or other entity; that “fiscal domicile” means the place where an
enterprise has its real center of management. The term “permanent
establishment” is defined and statement made that it does not include a
subsidiary company.
The commentary on the draft convention notes that while this limits the
rights of states in which permanent establishments are situated, it does
not as written restrict the rights of the state of the fiscal domicile of the
enterprise, but that this feature of double taxation can be avoided by
insertion in the convention of provisions that the state of fiscal domicile
will exempt from its tax the income which is taxable in other contracting
states or that the state of fiscal domicile shall allow appropriate tax
credit, etc.

The fiscal committee of the league in its report proposes to the council of the
league that this draft convention should be transmitted to governments with a
request that they express their opinion thereof, make suggestions as to any
amendments they consider desirable, and also state whether they would be
prepared to enter into negotiations for a multilateral convention on this basis.
The report pays high tribute to the work which has been done by Mitchell
B. Carroll in his inquiry and reports on this subject.
The members of the fiscal committee making this report were:
M.
M.
M.
Dr.
M.
Sir

Hans Blau, of Switzerland, Chairman.
Gino Bolaffi, of Italy.
Marcel Borduge, of France.
Herbert Dorn, of Germany.
J. H. R. Sinninghe Damste, of Holland.
Percy Thompson, K.B.E., C.B., of Great Britain.

II. Reference is here made to the “Report on methods of allocating taxable
income,” submitted to the fiscal committee of the league by Mitchell B. Carroll,
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director of the study of the allocation of profits, and particularly to chapter
XII of that report, which is to be published October 15 by the League of
Nations as Vol. IV of “Taxation of foreign and national enterprises.”
Reference is also here made to a report of R. C. Jones on “Allocation account
ing for the taxable income of industrial enterprises,” to be similarly published
as Vol. V of the same collection.
III. Attached hereto, for the Institute’s records [filed with secretary], is a
copy of the statement by the standing committee on double taxation of the
International chamber of commerce at its meeting held in Vienna May 29,
1933.
IV. Your committee of the American Institute of Accountants did not itself
have direct participation in this action by the fiscal committee of the League of
Nations, nor the action of the International chamber of commerce at Vienna,
but your committee since the beginning of its work has been in cooperation and
consultation with the league staff and with the committee of the International
chamber of commerce in this matter, and the chairman of your committee
was in attendance both at Vienna and at Geneva. The statement of the
International chamber of commerce and the convention drafted by the fiscal
committee of the league are in general accord with the position that your com
mittee had taken as set forth in its first report of April 25, 1931.
V. Interest, dividends, rents, etc., are not, under this draft convention, to be
included in the business income to be thus allocated (except in the special
cases covered by article 4 regarding banking and financial enterprises). As to
such items, the essential question is not one of accounting allocation but is the
simple question of policy as to whether they should be considered as subject to
taxation by the country of the debtor by whom payments are made or by the
country of the creditor by whom the payments are received. As evidencing
the difference of opinion regarding these questions, reference may be made to
the resolutions of the Amsterdam congress of the International chamber of
commerce in 1929 and to the report of the fiscal committee of the League of
Nations, June 6, 1931 (Official No. C. 415, M. 171. 1931. II. A) and to the
report of government experts, League of Nations, on “Double taxation and tax
evasion,” C. 562. M. 178. 1928. II. Since decision on such matters seems to
depend upon economic and political considerations, rather than upon accounting
features, your committee has not attempted to take any position regarding
them, beyond urging that some agreement should be reached which would
serve to eliminate the double taxation of such items.
VI. It seems here appropriate to summarize the work of your special com
mittee since its organization:
Your committee was first named on January 19, 1931, largely because of the
expressed desire of the late Thomas S. Adams (who was a member of the
fiscal committee of the league, a member of the standing committee on double
taxation of the International chamber of commerce, and chairman of the
committee on double taxation of the American section of the International
chamber of commerce) in order that others who were working on this matter
might have the benefit of the opinion, criticism and suggestions of such com
mittee with respect to accounting features of this subject.
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At that time particular question was raised as to whether any convention for
elimination of double taxation should be on the basis of (a) a determination
of the income of a branch establishment on the basis of a separate accounting
for its income within a particular country as distinguished from any income
which might be derived by other related establishments or by its center of
management in other countries; (b) a determination of the income of the
entire enterprise and then an allocation of a part of that total income to each
permanent establishment in the different countries; or (c) the use of some
more or less arbitrary formula or percentage basis to determine the amount
of income which should be attributable to each branch establishment. The
particular question as to which the opinion of your special committee was first
asked was as to whether we considered that the basis of separate accounting
was appropriate and practicable for determining the profits attributable to a
branch establishment and, if so, how such separate accountability should be
worked out.
The members of the first committee were Donald Arthur, Norman G.
Chambers, Allan Davies, and Henry B. Fernald, chairman. This committee
considered these matters at much length in numerous sessions, with repeated
conferences with Dr. Adams and with Mitchell B. Carroll (who was chief of
the staff of the League of Nations considering this subject). The committee
also considered and reviewed a considerable volume of literature and reports
on this subject. As a result it made its first report of April 25, 1931, stating
its conclusion that the separate accounting basis was practicable and should
be adopted; that the test as to the appropriateness of accountability should be
as to whether the results shown for the transactions and agreements as between
related establishments were reasonable and of such a nature as might appro
priately obtain between independent concerns; that arbitrary methods of
determination of income should not be resorted to except only where accounts
and records were found to be erroneous or defective, or where transactions and
agreements were not bona fide or not in accord with what independent concerns
similarly circumstanced might reasonably be expected to do in their relation
ships with one another. It will be noted that this is substantially the basis
which is adopted in the draft convention now recommended by the fiscal com
mittee of the League of Nations.
Your special committee for the succeeding year consisted of Norman G.
Chambers, Joseph J. Klein, and Henry B. Fernald, chairman, with valuable
assistance given by Donald Arthur and Allan Davies. It continued its con
sideration of the subject, particularly in conference with Mr. Carroll and with
R. C. Jones, of Yale University (who, assisting Mr. Carroll and Dr. Adams,
was preparing a special report on accounting features of this subject). Your
committee felt that it could not, as a committee of the Institute, attempt to set
forth in detail such a system or set of rules as might be considered an authori
tative pronouncement of the accounting principles and methods to be followed
in all these income allocations for the international business of the world. It
did, however, give such assistance as was asked of it and as it could give, and
the individual members of the committee gave their advice, suggestion and
criticism to those who were working on the accounting phases of this subject.
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This matter was to some extent referred to in the committee report of October
3, 1932.
Last spring the chairman of your committee was named as a member of the
committee on double taxation of the American section of the International
Chamber of Commerce, and participated in its deliberations, attended as a
delegate the convention of the International Chamber of Commerce in Vienna,
and, at the request of the fiscal committee of the league, with others appeared
before it in its consideration of this matter in Geneva. While he was not thus
serving and appearing as the chairman of this committee, and this committee
was not to be considered as in any way bound thereby, yet it was at all times
possible for him to adhere to the general position which your committee had
adopted.
VII. Your committee has further considered the draft convention recom
mended by the fiscal committee of the league and believes it to present a sound
and appropriate basis for allocation of business income between states for
purposes of taxation.
It is, of course, to be understood that this convention in draft form has in
itself no effective force but will only become effective as it may be adopted
between various nations. It seems, however, to bring to a conclusion the
particular purpose for which your special committee was formed. We there
fore feel that your committee may now be discharged. If there should arise
subsequent occasion for consideration of these matters by a committee of the
Institute, a special committee could again be named.
Respectfully submitted,
Henry B. Fernald, Chairman.
Norman G. Chambers,
Joseph J. Klein.
September 26, 1933.
Note.—The committee has presented to the librarian of the Institute a
partial list of publications, for reference only, bearing on the subject of inter
national double taxation. This list will be available to any member upon
request.
John L. Carey, Secretary.
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